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Nr.

FILE: B-188771 DATE: Decemhar 8, 1977

VJMATTER OF: Tennessee Valley 7zrvice Company

DIGEST:

1. IFB provided that performance period was from March 15,
1977, or 5 days after award, if later, until March 14, 1978.
Bidder confinned bid on August 15, 1977, after GAO
decision upholding its preaward bid protest \ind during GAO
review of another firm's requrst for reconsideration of that
decision, or condition that award be for pirfarmance period
of 1 year from award. Bid was thereby rendered ineligible for
acceptance, since award of contract pursuant to advertising
statutes must be on name terms offered all bidders, and
various IFB clauses cited by bidder corcern post-award
situations.

2. Although bids under canceled IFB expired during GAO considera-
tion of protest against cancellation, where GAO decision
reconLnends reinstatement of IF*, su'cessful bidder may still
at its option accept award thereunder.

3. Clalm for anticipated profits and for -'st of pursuing bid
protest is rejected.

Invitation for bidn (IFB) No. DAUO3-77-1H-0023 for moving services
was issued on February 18, 1977, by the United States Army Missile
Maieriel Readiness Comm'nd. The period of performance was from
flaich 15, 1977, "or five (5) days after award of contract, if later,"
through March 14, 1978. After bids were opened, the Army determined
that the solicitation's evaluation clause was ambiguous. Under one
interpretation of the clause perceived possible by the Army
Tunr.nssee Vallry Service Company (TVS) would have been entitled to
award, and under another, Maintenance, Inc., would have been. The
Army therefore canceled the IFB and resolicited for the requirement.

TVS and Maintenance boti protsted the cancellation. In our
-decision in Tennessee Valley Servie Company, B-188771, July 20,
1977, 77-2 CPD 40, we recommended that the canceled solicitation
be reinstated and award made Lhereunder to TVS, if otherwise proper.
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That decicion was subsenuently affirmed in response to an August 12
request by Maintenance that we reconsider. See Tennessee Valley
Service Company--Reconsideration, B-188771, September 29, 1977,
77-2 CPD 241.

Pursuant to Armed Services Procurement Regulation (ASPR) 5 2-
407.8(b)(3) (1976 ed.), the Army withheld award under IFB -0023
during our consideration of the initial protests. We are now
advised that on August 4 the contracting officer asked TVS to confirm
its bid, which TVS did by letter of August 15 "on the condition that
the contract be awarded for a term of one year from the date of award."
Maritenance had filed its requast for reconsideration in the inter-
vening period, and the Army determined to withhold award to TVS while
we considered that request.

In accordance with our July 20 end September 29 decisions, the
Army has attempted to award a contract to TVS under IFB -00 2:' for
the period beginning 5 days after award until March 14, 1978. How-
ever, TVS has Lequested tha± our Office direct the Army to award a
contract to TVS fcr a term of 1 year, which was the contract period
contemplated under IFD -0023 as initially issued and was the basis
upon which TVS conditioned the confirmation of its bid on August 15.
TVS suggests that euch award would be authorized by paragraph J-3
of the irn, "Requirements" (see ASPR 5 7-1102.2 (1976 ed.);
paragraph L-1 clause 2, "Changes" (see ASPR 5 7-1902.2 (1976 ed.));
and paragraph L-1 clause 30, "Government Delay of Work" (see ASPR 9 7-
104.77 (1976 ed.)). In the alternative, TVS requests $10,000 in
damages, on the following basis:

"This contract should have been awarded to
Tennessee Valley Service Company on or about
March 15, 1977. The fact that it was not awarded
at that time was entirely the fault of the govern-
ment and in no way the fault of Tennessee Valley
Service Company. The continued delay and eventual
refusal of the Contrac ting Officer to award this
contract to Tennessee Valley Service Company
couplnd with the fact that it awarded the work to
another bidder during the delay we believe shows
bad faith an the part of the Contracting Officer.
The Contracting officer's unwarranted delay in
awarding the contract, her eventual refusal to
award the contract to Tennessee Valley Service
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Company, her award of the work to another bidder
while Tennessce Valley Service Company's protest
was pending, and her causing Tennessee Valley
Service Company to protest her improper cancella-
tion and award several times ovec a period of six
(6) months havn damaged Tennessee Valley Service
Company in the amount of $7,000.00 (contract price
minus cost of performance) and caused it to incur
attorneys' fees of approximately $3,000.00."

The IFD, by providing that the contract awarded would run from
March '5, 1977, "or five 05) days after award of contract, if lat-er,"
clearly advised bidders ttut the performance period could be less
than 1 year. In any case, since award of a contract pursuant to
the adhvertising statutes musr be made on the same tarms offered to
all bidders, uee The _anbeck Brand Company, B-190043, October 5,
1977, 77-2 CPD 273, award under IFD -0023 could not properly include
a perfornance period after March 14, 1978, as suggested by TV9. More-
over, by conditio:&ing acceptance of th- award on August 15 on a basis
inconsistent with the terms of the 6olicitation, TVS cendered itself
ineligible for award. See Coronis Construction Company, et al.,
B-186733, August 19, 1976, 76-2 CPD 177. In this connrxtion, the
IFB provisions cited by TVS provide no basis to extena lie effective
period of rhe proposed contract. Paragraph J-3 merely ;ets out basic
inforwatio concerning the rtithcs of the Governmuent and a contractor-
during the performance pe iod .rescrlbcl in a requirements contract.
Clauses k mud 30 of paragxavh L-1 concern matters arising after
contract award.

In view of the above, aware should be made under IFB -0023 to
the second low bidder, if otherwise proper and practical. In this
connection, although other bids under IFB -0023 have presumably
expired, we have held that in c.:':. situation a bidder mav still at
its option accept an award. See Guy F. Atkinson Company, The A undel
Corporation, Gordon H. Hall, Inc., and H. D. Zachry Company, (a joint
venture), 55 Comp. Cen. 546, 550 (1975), 75-2 CID 378.

In regard to the request tor $7,000 in damages representing
"contract h';ice minus cost of performance," i.e., anticipated profits,
such claims have continually been rejected. Concerning TVS's attorney's
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foes, the cost of pursuing a bid protest is also noncompensable.
See Bell & Howell, 54 Camp. Gen. 937 (1975), 75-1 CPD 273.

Deputf Crl ener>
of the United States
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